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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following wa:
National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
than as rnentioned in para- [A)(i) above in terms of Section 109(7) of C(;ST Act, 2017
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.

i from the date of communication of Order or date on which the President or the State

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed a long
with relevant documents either electronically or as may be notified by the Registrar,'
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 1 10
of COST Rules, 2017, and shall be accompanied by a copy of the order appealed against
x iFI}!!r seven qug_gf filing FORM BT An/05_lrg!!&_ _ _ _I
Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying –

(i) Fay_am.aunt of Tax, Interest, Fine,Eg&and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

(ii) A sum equal to tuLentV five per cent of the remaining amount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from} thQ_Fqj£l ord_eD in relatio8.iQ._wI}idl_tIle appeal hap been filed.

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to tribunal can be made within three months

(B)

(1)

i

i

( ii)

:llate Tribunal enters offi whichever is laterPresident, as the case may be, of the A'
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F.No, : GAPPL/ADC/GSTP/3090/2023-APPEAL

ORDER..IN-APPEAL

BRIEF FACTS OF THE CASE :

M/s. NW India Solutions Private Limited, F2-F3, Shakti Aracade, First

. Floor, Vithalpur Char Rasta, Vithalp'ur, Man(lal, Ahmedabad-382210,

(hereinafter referred to as “the appellant”), holding GSTIN 24AACC;N1792KIZB

has filed appeal against Order-In-Original No. GST-06/Supdt./Range-

Il/BSB/23-24 dated 04.07.2023 (hereinafter referred to as - the “impugned

order”) passed by the Superintendent, CGST & C.Ex., Range-II, Division-III,
Ahmedabad-North Commissionerate (hereinafter referred to as the

“ adjudicating authoRty”) .

2(i). The facts of this case' are that the Appellant is engaged in the

service of sale office, leasing business etc. The scrutiny of the financial returns

of the said taxpayer covering the period from July 2017 to March 2018 was

conducted under Section 61 of CGST Act 2017. During the scrutiny of GSTR-

3B returns and GSTRTI returns filed by the appellant for the period FY 2017-18

it is observed that the appellant had made Short payment of tax (Differenc9 in

OSTR-1 and GSTR3-B returns i.e. Rs.9,84,629/-.)'. Further, the taxpayer had

the correct figured of outward supplies in the GSTR-1, while filing of
3B to the month of December-2019.

+ it is noticed that the appellant prepared the said GSTR-3B, did not

the figures of outward supplies affected by the tax invoice raised in the

Mon£h of Sep-2017 for Rs.59,45,069/- and nil return was filed during the

month i.e. September-2017. Thereafter on reconciliation of data by the

appellant, they added the figure of Rs. 59,45,069/- in outward supplies in the

month of December 2019 and paid the tax through GSTR 3B in the month of

December-2019 and also paid. interest of . CGST of Rs.2, 17,159, SGST

Rs.2,17,159/- on said 'short payment throUgh debited in cash ledger for the

period from 01.04'.2018 to 31.03.2019 vide ’ entry reference no.DC240

1200462094 dated 28:01.2020. Pursuant to completion of scrutiny, the

discrepancies noticed were cornmunica'ted in Form . GST ASMT 10 dated

12.08.2022 and followed by- issuance -of show cause notice in Form DRC-01-A
dated 12.12.2022.

3. Therefore, Show Cause Notice was issued on 22.03.2023 and proposed to

demand and recover short payment of tax amounting to Rs.9,84,629/- ,under

the provisions of Sections 74(1) of the COST Act,2017 read with Sections 74(1)
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of Gujarat GST Act,2017 & read with the provisions of Section 20 of the IGST

Act,2017; Interest under Sections 50(1) of the CGST Act,2017 read with

Sections 74(1) of Gujarat GST Act,2017 &bread with the provisions of Section 20

of the 1GBT Act,201.7 on the proposed recovery and Penalty of Sections 74(1) ol

the CGST Act,2017 read with Sections 74(1) of Gujarat GST Act,2017 &i read

with the provisions of Section 20 of the IGST Act.2017 on the evaded tax.

4. ' Further, the 'Adjuciicating Authority vicle Order-In-Original No. GST.-

06/Supdt./Range-II/BS13/23-24 dated 0z1..07.2023 has pass the following
order:

(1) I order to recover the short pay ment a7no'mrt'ing to les. 9,84,629/„

(Rs. 1498919/- (IGST) + Rs -1241774/ - (CGST) 'l' Rs. -1241774/

(SGST))(Rupees Nine taMis Eighty Four Thousculct Sk l-l'Lurdrect

TtuenLy Nine Only) shoutd. not be chsctUotuect curd recovered from the

tax payer, under the prouisions of Sections. 74(1) of the CGS’I

Act,2017 read with Sections 74( :1) of Gujarat OST Act,20 1.7 & read

LVith. the prouisions of Section 20 of the IGST Act,2017; 1 orcter to

adjust the said cunount of Rs.984629/ - against the proposed

cientculct; cts shown in their GST.R 3B return for the month oy

Decelnber 2019, 1 order to appropriate the saici @r7tc)z&rr£ of
RG.984629/- against the proposed €iewtand;

I order to charge card recover interest from the taxpayer, under the

prouisions of Sections 50(1) of the CGST Act,2017 react with Sectiorts

74{1) of Gujarat GST Act, 2017 & read with the prouis-iorts of Sect-Iol-L

20 of the IGST AcE, 2017 on the proposed recc:uery herein above; as

discussed in para. As the taxpayer have paid an interest of CGST oy-

Rs.2, 1 7,'159/ - and SGST Rs.2, 17,159/- ttwo'uqh debited entry in

cash ledger for the peHod from 01.04.2018 to 31.03.2019 t;ide entry

reference no. DC2'£1.01200462094 dated 28.01.2020. 1 ©rd©r ta

appropriate the said umount pcxhi by tIle taxpayer aga{nsf

the proposed recovery of interest„

(Ui) I lxnpos’mg the penalty@, 1 5% o3" conf{rwt© ci €iewta-nci un.€j©y tha

provisions of Section 74(5) of’ the C:GST Act, 2€31 7 read aRt Pt

Sections 74(5} bj' Gujarat GST Act, 2©17 Bo read &a{th etta

provisions of Section 2D qf the :It;ST Act, 2017.
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5. Being aggrieved with the impugned order dated 04.07.2023, in respect of

imposing of penalty @ 15% i.e Rs. 1,47,694/T of confirmed dernand i.e of Rs.

9,84,629/-, the appellant filed the present appeal on 04.10.2023 on the

following grounds: -

Due to mental t'.ensiol\ the accountant of the company of appellant who

was filing the (}STR-1 and GSTR 3B made some dellcat mistakes

tutaLe filing the said retunls;

That as soon as the a_foresaici eli-or came to the knowledge of appellant,

the appellant immediately deposited the balance tax Rs 1,070, 1 12.42/ -

anci declared the said baiance figures of outward supplies Rs.

5,945,069/- in the GSTR-3B related to ' the month or Dec-2019

subsequently as per law and fIled the said Form GSTR3B;

That later on at the ame of fiLing the GSTR-9 and GSTR-9C the

appellant had rectifIed the aforesaid $gures and had reported the

correct figures in said GSTR-9 and GSTR-9C related to the assessment

year 2017-2018, which were filed on 28-01-2020, which was well
within time;

That the appellant have deposited the afbresQid baLance tax in own on

20-0 1-2020, much prior .to the date of issuing the said notice by proper

officer. Under aforesaid circumstances there is no logic on part of

leaned proper officer to issue the said notice undersectiorL-74 of the
SGST/ CGST Act;

That there u;as no mensrea on part of appellant in such case the

Leamted proper of$cer should have applied the provision of section-

75(....) of the SGST/CGST Act and should kaye passed order under

section-73 of the SGm/ CGST Act instead of passing the said order

under section-74 of the SGST/ CGST Aat.

That since the learned proper offIcer has not raised any demand of tax

or interest as such it is clear that the learned proper officer was

convinced that neither the appeILant has evaded or short deposited any

tax nor any ITC has been wrongly claimed;

That in t;lew of the aforesaid facts and legal provisions the learned

proper officer couZcl not impose the aforesaid penalty on appellant;
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That tullIIe in sctict matter as soon as the mistake came to U’ le

}cnou;ted.ge of appetlcmt, the appellant depos-Lte(i the clue tcu anc;Z

iI\terest bl o-Lun. Secondly there is no revenue loss. Thlrctt-y .it is

ctppare11tty the minor mistake on part of a!:)peacu’tl, no yuen srea is

{nvotueci;

That tuithout prejudice aforesaid contention the further submIssion of

ctppeUcutt is that in case the leanled proper officer uicts of uietu that
some ctctiolr to be tctlcerl ill said matter under such circumstances crt the

most the teanred proper officer couLd think of issuing the notice un(ier
section 73 of the SGST Act, cts it was clear from the facEs of our case

that tue had. no mcdapde intention behind it;

That the !ectrrLed proper ofFicer have mentioned in said notice that priol

to this somelrotu notice the learned proper officer hctue issued Forrrl-

GST- ASMT-10 dated 12.08.2022 curd DRC-01 A dialect 1:2.12.2022 but.

The appeUcurt had checlced it from GST -1#ebsite, no notice prior to this

notice has been issued by the tearire(i proper offIcer. It seenis tl’Lat

soTrtehotu the lecunect proper officer t\clue n\enaoyLect b1 this notice about

'lssu ing are earLier notices;

That tv]rite in the matter of appeltcurt somehow it escaped the attenao}-t

of the teanrect proper office to monitor the GSTR-1, GSTR-3B, GSTR:9,

GS’i-R-9C: etc. of appellant related- to the assessment year 2017-2018

cold ontuctrds, in reasonQble tirrLe;

PE;R§C)IVAI/ lllIAIRIN(;:

6. Personal hearing'in this case was held on 01.11.2023.' Mr. Dhavn.1

Shah, (_*.A., appeared in person, on behalf of the appellant as authorised

representative. During the personal hearinG he submitted that Elie SCbT was

issued on 22.03.2023. ASTM 10 was issued on 12.08.2022 and DRC-OI was

issued on 12.12.2022 (both the notices not received, neither online nor

physically). DirecLly they have received the' SCN, thus technically the BCN is

not legal and proper. Further all -the dues have been paid in - GSTlt 313 of

December 2019 and interest has been paid on 28.10.2020, much before the

SCN. All these dues have been paid at the time of Reconciliatidn/ Annual

Return. Therefore the SCIN and penalty should not have been issued/levied.
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There is o suppression of fact or wilful mis-statement etc is proved. In view of

above the appeal may be allowed.

DISCUSSION AND FINDINGS:-

. 7. 1 have carefully gone through the facts of the case and the

submissions made by the appellant in their grounds of appeal as well as at -the

time of personal hearing and find that the appellant is mainly contesting for is
not to be levy penalty of Rs. 1,47,694/- under section 74(5) of C(3ST/SGST Act,

2017. Further it is observed that the appellant has accepted and paid all the

other dues. So the question to be answered in the present appeal is penalty of

Rs. 1,47,694/- imposed by the Adjudicating Authority is legal and proper or
otherwise?

8. In the instant case, neither the demand notice nor the impugned

order has brought out any non declaration or any additional information on

record to allege suppression of facts. During the scrutiny of GSTR- 1 and C}STR-

3B returns filed by the appellant for the period FY 2017-18 it is observed that

the appellant had declared the correct figures of outward supplies in the GSTR-

1. Thereafter on reconciliation of data by the appellant, they had voluntarily

the liability in through GSTR-3B in the month of December-2019 and also

interest of CGST of Rs.2,17,159, SGST Rs.2,17,159/- on short payment

debited in cash ledger for the period 'from 01.04.2018 to 31.03.2019
entry reference no.DC:2401200462094 dated 28.01.2020. However the

app&llant were required to discharged the GST liability in their GSTR-3B

Return in the month of September 2017, but failed to do so. Therefore, it is

observe that there is no evidence exist to invoke the provisi6ns of fraud or

willful misstatement or suppression of fact. As to allege suppression, there
should be non-declaration of facts or information in the return. The term

'suppression’ in the explanation is defined as under:

“For the purposes of this Act, the expression ’'suppression'’ shall mean non-
declaration of facts or infonnaHon which a taxable person is required to declare
in the return, statement, report or cm.y other document funlisttect under this Act 'or
the nIles ??ta(ie there under, or failure to furnish any in/onnation on being asked
for, in boating, by the proper offIcer.

It is observed that the appellant has declared their tax liability in GSTR-1 in

the month of September 2017 and before issUe of Show Cause Notice the

appellant voluntarily' discharged the tm liability in the month of December
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2019 through -GSTR-3B return. Further at the time of filing the (;STR-9 and

GSTR-9C the appellant had rectified the aforesaid figures and had reported the

correct figures in said GSTR-9 and (3STR-9C related to the assessrTrent year

2017-2018, which were filed on 28-01-2020, uihich Was well within time. In

view of the above it is observed that in the instant case, no evidence exist about:

any wilful-misstatement or suppression of facts to evade tax as per Sectiod 7'1-

of CGST Act, 2017.

9(i). Considering the above facts, in terms of Section 74' of the C(ISI

Acl, 2017, Lhc proper officer should re-adjuclge Elle Show Cause Notice by

cle6ming the notice have been issued under SecLion 73 in accordance with Fhe

provisions of sub-section (2) of Section 75 of the said Act. Relevant provision o.I

Section 75(2) is reproduced below:-

“SE;CITI€)l\f7€S. General provisions relating to €ieterwt-{ttwttc>% of tax.

(2) Where any Appellate Autholity or AppeILate Tribunal or coun concludes that

the notice issued ;Ltncter sub-section (1) of section 74 is 7zot sustctblab'Le for the

reason that the charges of fraud of any u;RfId misstatemeltt or suppression of

facts to euacte tcu has not been established against the person to whom the

notice torts issued, the proper officer shall ctetermine the tax pay able by such.

person, deelninq cts iF the notice tuere issued turcter sub-sect-ion (1) of sectiofr 73. ”

9(ii). This provision was further clarified by Lhc CBIC vide Circula!'

No', 1. 85/ 17/2022-GST dated 27.12.2022, wherein it was sEaLed that where Lhc

cause notice has been issued by the proper officer to a nod.cee under

b-section (1) oF section 74 of CC:ST Act for demand of Lax not paid/ short

or erroneous refund or input tax credit wrongly availed or uLilized, the

authority or appellate tribunal or the court concludes thnt the said

noLicc is not sustainable under sub-secLion (i) of section 74 of CGST Act, for

the reason that the charges of fraud or any willful-rnisstatement or suppression

of facts to evade tax have not bee.n Established against the noticee and direcLs

the proper officer to re-determine the amount of tax payable by the noticee,

deeming the notice have been issued under sub-section (1) of secLion 73 of

CGS’1- Act, in accordance with the provisions of sub-section (2) of section 75 of

CG S'I’ Act.

how

pellate
#

9(iii). Thus, in Lerms of Section 75(2) of the CCiST Act, 2017 and CBIC'$

above clarification, the impugned order confirming the penalty of C}SI.

amounting Lo Rs, 1,47,694/- to be recovered from the appellant under the
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provisions of Section 74(5) of the CGST Act, 2017 read with Section 20 of IGST

Act, 2017, needs to be re-determined by the proper officer by deeming, as if the

SCN has been jssued under Section 73 of the Act and imposition of penalty

needs to be adjudged in terms of Section 73 of the GST Act, 2017.

9(iv). Further it has been observed that in the Show Cause Notice, the

proper officer has proposed penalty under 74(1) of the C(3ST Act, 2017 and

Section 20 of the IGST Act '2017 for non-payment of GST amount of Rs.

9,84,629/- and the adjudicating authority has imposed the penalty @ 15% of

confirmed demand under the provisions of Section 74(5) of the CGST Act 2017

needs to be re-determined by the proper officer by deeming, as if the SCN has

been issued under Section 73(1) of the CGST Act 2017 in respect of imposition

of penalty.

10. In view of the above discussion and findings, the impugned O-I-O sent

back to the adjudicating authority to r6-adjudge the Show Cause Notice, under

provision of Section 73 of CGST Act, 2017 in' respect of imposition of penalty.

Accordingly, I allow the appeal of the " Appellant" to that extent only.

nflWRIteraq##tq{@ftvmMTnaqfrw eft%+f#nvrm81
The appeal filed by the appellant stands disposed of in above terms.

')/4,

Jain)
Joint Commissioner (Appeals)

Date: S3.12.2023

abMi#:
CEll

(Sandheer Kumar)
Superintendent (Appeals)
'BY R.P.A.D.

M/s. Nm India Solutions Private Limited,
F2-F3, Shakti Aracade, First Floor,
Vithalpur Char Rasta, Vithalpur,
Man(ial, Ahmedabad-3822 10 .

Copy to:

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner [Appeals], CGST & C. Ex., Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-North.
4. The Deputy/ Assistant Cornmissioner, CGST & C.

Ahmedabad-North.
5. The Superintendent, CGST & C. Ex, Range-II,. Division-III Ahmedabad-North
6. Tbl Superintendent [Systems], CGST (Appeals), Ahmedabad.

-uard File/ P. A. File.

Ex, Division-III


